Abstract
The process of entering into an agreement for the subject of fulfi lment of a public contract assigned pursuant Act No. 137/2006 Coll., on public contracts, as amended (hereina er the "Act on Public Contracts") is subject upon assigning of a below-limit or above-limit public contract to a binding legal framework.
1 If this legal framework related to the rules is breached, it will also result in a breach of the Act on Public Contracts. In the article, the author analyses the resulting option of the contracting parties to amend the agreement entered into based on a binding approach pursuant to the Act on Public Contracts. Based on the above analysis of the legal defi nition, decision practice and the nature of contractual amendments, the author draws his own conclusions regarding the resulting option of entering into lege artis amendments to the specifi ed agreements.
Changes of public contracts
In relation to the above objective, the following provisions of the Act on Public Contracts are standard. Pursuant to Section 82 paragraph 2 of the Act on Public Contracts, the tenderer shall enter into an agreement in accordance with the dra agreement contained in the selected applicant's off er.
2 This provision does not address the situation involving amendment of the particular agreement. In this particular case, it is necessary to point out that European Community directives governing tenders and the Act on Public Contracts do not regulate the situations following the assignment of a contract and do not include explicit rules regarding the admissibility of such changes. 3 Nonetheless, it cannot be stated that the tenderer would have a free hand during modifi cation of agreements or entering into contractual amendments, since each contractual change of the subject of the public contract pursuant to the Act on Public Contracts that is not arranged in a manner that complies with that Act amounts to a breach of the basic principles outlined in Section 6 of the Act on Public Contracts and Section 82 paragraph 2 of the Act on Public Contracts. Pursuant to the cited provisions of Section 82 paragraph 2 of the Act on Public Contracts, the tenderer shall enter into an agreement in accordance with the dra agreement contained in the selected applicant's off er. The respective provisions and their interpretation are the aim of this article. First it is necessary to state the relevant conclusions reached based on expertise and decision practice. According to the literal (grammatical) interpretation, the dra agreement should not be amended in any way, nor should the agreement be amended subsequently in a manner that is not in accordance with the procedures defi ned by the Act on Public Contracts. In practice, however, contractual amendments become necessary in a varying extent, and the issue arises of to what extent the agreement can be amended in a manner that is not in accordance with the Act, meaning when from a legal point of view the particular agreement is considered an agreement entered into in accordance with the conditions of assignment of a public contract and when it is an agreement following an adjustment that does not comply with the original conditions for assignment of the public contract. 4 Expertise and decision experience (cited further) supports the opinion that the tenderer is not authorised to resort to entering into an agreement, if this could lead to the types of changes to the agreement that would cause it to have an eff ect on previous tenders, categories of suppliers and a type of change to the winning applicant's off er that would cause its off er to no longer necessarily be the most advantageous one a er the changes to the agreement (Hartlev, K., Liljenbol, M. W., 2013) . In other words, the contracting parties may enter into an amendment to an agreement on realisation of a public contract, if such changes do not change the conditions of the tender, especially if such changes would be to the detriment of the tenderer (price increases are particularly unacceptable). Although the cited decision primarily addresses the issue of amendments to already signed agreements, in our opinion it can be considered related to a situation when an agreement should be entered into for realisation of a public contract in accordance with the dra agreement contained in the selected applicant's off er. Modifi cation of the dra agreement so that it diff ers with the wording contained in the selected applicant's off er also has the character of a contractual "amendment".
Decision practice of Czech Offi ce for Protection of Economic Competition
Regarding the extent of possible changes to agreements entered into pursuant to the act on public contracts, the Offi ce for Protection of Economic Competition (OPEC) According to the cited decision Pressetext 9 and the opinion by the Attorney General J. Kokott dated 13 March 2008 in matter C-454/06 Pressetext Nachrichtenagentur GmbH, points 48 and 49, fundamental changes are defi ned as changes that limit competition for a particular public contract.
Summarised, that decision introduced three types of changes to agreements, which are fundamental in nature and therefore at variance with applicable legislation governing assignment of public contracts 10 :
• a change that introduces conditions that would enable, if they existed in the original tender, the participation of other applicants besides those were were originally admitted into the tender, or that would enable selection as the best off er a diff erent off er than the one that was originally selected; • a change that to a signifi cant extent expands the public contract to include services (generally any fulfi lment by the supplier) that were not originally anticipated; • a change that changes in a way that was not anticipated in the original tender conditions the economic balance of the contractual relationship for the benefi t of the supplier to whom the public contract was awarded. In the past it was thought it was for national contract law to decide whether amendments to existing contracts required a new contract award procedure.
11 CJEU stated that agreed changes in the terms of payment a er contract award was in breach of the procurement rules.
12

Contractual changes based on the decision precedent of the Czech Supreme Court and the Supreme Administrative Court
An agreement entered into in accordance with the legal defi nition of public contracts is addressed 10 A specifi c category of contractual changes, where there is no discussion about non-admissibility, is the change in contractual arrangements that were evaluation criteria for assignment of the public contract (e.g. the off er price, warranty or sanction conditions). Their change always represents a fundamental change and as such it is basically unacceptable (According to Section 82 paragraph 2 sentence 2 of the act on public contracts, the tenderer must enter into an agreement in accordance with the dra agreement contained in the selected applicant's off er). A change to these arrangements may be allowed only under important objective circumstances (such as extension of the deadline for realisation of the work due to fl oods that have prevented the work from being carried out). Other changes that cannot be qualifi ed as fundamental are not fundamental and do not require holding of a new tender. 11 See for instance the opinion of Advocate General Fennely in the case Walter Tögel v Niederösterreichischer Gebietskrankenkasse (C-76-97). 12 More in judgement Commission v CAS Succhi di Frutta SpA (C-496/99 P). The Court held that all tenderers must be subject to the same conditions, and that all conditions and rules of the award procedure must be drawn up in a clear, precise and unequivocal manner. The selection of the successful tenderer, but until expiry of the contract. The contracting authority therefore may not amend essential conditions in the contracting authority wishes to be able to make amendments a er the award of the contract, then the contracting authority is required expressly to refer that possibility in the provisions of the contract. 13 In the particular case, it is necessary to cite the fact that this legal sentence was not issued in relation to the fi rst legal defi nition of public contracts, which was Act No. 199/1994 Coll. In relation to the legal defi nition de lege lata, the same statement applies.
CONCLUSIONS
The procurement directives contain no provisions directly governing existing contracts, which should be changed in the proposal of new procurement directives. It is apparent from the above interpretation that without the use of the process based on the act on public contracts, it is possible to carry out only an insignifi cant change of conditions, which will not have an eff ect on the list of suppliers for a public contract, which are not to the detriment of the tenderer and which will not change the selected applicant's values off ered in the evaluation criteria to the tenderer's detriment. 14 Solutions for changes of public contracts in the fi eld of public administration are following. Material changes are not permitted. In order to provide for fl exibility in the period from signature until the end of the contract, the contracting authority is recommended, in the tender documentation, to refer to the possibility of subsequent change so that any changes take place in pursuance of the contract. Insignifi cant changes (formal changes to the agreement, which can include, for example, the deadline for fulfi lment under certain circumstances) 15 , basically do not change the original agreement. Major changes to the agreement are unacceptable, and it may be possible under conditions strictly defi ned by law to use negotiation proceedings without public disclosure.
